
 

ACON POSITION STATEMENT 
HIV DECRIMINALISATION IN NSW 

New South Wales has always been a global leader in the 

response to HIV. Now is the time to be a global leader in the 

response to HIV stigma, by addressing systemic stigma 

embedded in our legal frameworks.  

June 2024 

Introduction 

The NSW HIV Strategy 2021-2025 has Stigma as 

its fourth pillar, and commits to the goal of a 

75% reduction in reported experiences of 

stigma.  

Evidence from the Stigma Indicators Monitoring 

Project outlines progress toward this goal, 

however, in order to fully address HIV-related 

stigma, addressing structural stigma embedded 

in our legislative frameworks is critical.  

NSW has especially made very strong progress 

toward the decriminalisation of HIV and of 

priority populations at risk of HIV, through 

decades of concerted effort in our HIV 

Strategies. This includes the gradual 

advancement of LGBTQ+ rights, the 

decriminalisation of sex work, and successive 

updates to the Public Health Act in line with best 

evidence.  

However, the full decriminalisation of HIV in 

NSW has yet to be realised, and recent 

legislative changes have represented a possible 

step backwards in creating enabling legal 

environments that will minimise the impact of 

systemic and structural stigma on people living 

with, and at risk of, HIV.  

This paper puts forth ACON’s position on the 

necessity of full decriminalisation of HIV to 

effectively address structural stigma and 

eliminate HIV transmission.  

 

Addressing stigma will also require the 

decriminalisation of priority populations, 

especially those who experience higher levels of 

stigma, namely people who inject drugs and 

people who engage in sex work. While sex work 

was largely decriminalised in 1995, full 

decriminalisation has yet to occur, including the 

repeal of Part 3 of the Summary Offences Act 

1988, which is an amendment in Alex Greenwich 

MP’s Equality Legislation Amendment 

(LGBTIQA+) Bill 2023.  

People who inject drugs remain criminalised in 

many ways. Decriminalisation of drug use is a 

complex topic, and is likely to be a subject of 

importance at the NSW Government’s 

forthcoming Drug Summit, the date of which has 

yet to be announced.  

As ACON’s primary focus within the NSW HIV 

Strategy 2021-2025 is to address HIV responses 

for people of diverse genders and sexualities, we 

defer to our sector partners SWOP and NUAA on 

decriminalisation among these priority 

populations.  

Accordingly, this position statement focuses on 

HIV decriminalisation especially as it relates to 

gay, bisexual and other men who have sex with 

men (GBMSM), and LGBTQ+ populations, and 

the impact such legislative change would have 

on our communities, and our efforts reduce HIV-

related stigma and eliminate transmission in 

NSW.  



 

Policy context 

In December 2023, the National HIV Taskforce 

report recommended the review of laws that 

indirectly criminalise HIV transmission, exposure, 

and misrepresentation of HIV status alongside 

current HIV evidence, in order to work towards 

the goals of eliminating transmission and 

stigma. 

These recommendations will likely form part of 

the forthcoming Ninth National HIV Strategy 

2024-2030 to encourage all Australian 

governments, including states and territories, to 

review its laws that indirectly perpetuate stigma 

and are incongruent with current HIV science, 

including U=U.  

Health Equity Matters and the National 

Association of People with HIV Australia 

(NAPWHA) released in May their National 

Consensus Statement on the Future of 

Australia’s HIV Response. The consensus 

statement consisted of 106 experts in the sector 

scoring statements on a scale of importance. 

The statement 96.2% consensus that Australian 

jurisdictions must remove harmful legislation 

that criminalises HIV transmission.1  

Globally, the UNAIDS Reference Group on HIV 

and Human Rights is clear: “Criminalisation is 

deadly; it fuels the HIV pandemic. The misuse of 

the criminal law also violates human rights on a 

mass scale globally…The evidence is clear: 

ending misguided and unjust criminalisation is 

good for public health and required as a matter 

of human rights obligation.”2  

They recognise that, “in a world where HIV is 

completely preventable, the increased risk of 

infection and of death faced by key populations 

is linked directly and significantly to various 

structural barriers — including laws and policies 

that stigmatise, discriminate and punish.”3 

Similarly, the World Health Organisation states:  

Contrary to the HIV-prevention rationale 

that such laws will act as a deterrent and 

provide retribution, there is no evidence to 

show that broad application of the 

criminal law to HIV transmission achieves 

either criminal justice or public health 

goals. On the contrary, such laws fuel 

stigma, discrimination and fear, 

discouraging people from being tested to 

find out their HIV status, and undermining 

public health interventions to address the 

epidemic. Thus, such laws may actually 

increase rather decrease HIV transmission.4 

UNAIDS recommends that jurisdictions “Abolish 

or reform relevant laws that are used to 

criminalise HIV transmission, exposure or non-

disclosure, ensuring that the law, in whatever 

form, allows for criminal liability only in cases of 

actual, intentional transmission at most.”5 

As already noted, the NSW HIV Strategy 2021-

2025 contains clear targets to reduce stigma. 

The current NSW strategy has a focus on 

systemic stigma within health systems, rather 

than legal frameworks.  

NSW has had great success in many of the 

other aspects of its current Strategy, especially 

in treatment and suppression of the virus. As we 

look ahead to the development of future 

Strategies from 2026, stigma may have a 

central focus, and addressing the 

criminalisation of HIV will be critical to 

addressing systemic and structural stigma. 

 

The evidence 

When a person living with HIV has an 

undetectable viral load (UVL, defined as <200 

copies/mL), they are unable to transmit HIV to 

another person.6  

NSW is very close to achieving the UNAIDS Fast-

track 95–95–95 targets for HIV diagnosis, 

treatment and viral suppression. That is, 95% of 

people with HIV are diagnosed, 95% diagnosed 

with HIV are on treatment, and 95% of people 

living with HIV on treatment have an 

undetectable viral load.  

The 2022 NSW HIV Cascade notes that 93% of 

people living with HIV are diagnosed, 96% of 

those people are retained in care, 98% of those 

in care are receiving treatment, and 99% of 

those receiving treatment have suppressed the 

virus, or have UVL.7 

This means that, due to the overwhelming 

success of NSW’s response to HIV to date, there 

are very, very few people in NSW who have a 



 

detectable viral load, and the vast majority of 

those with a detectable viral load do not know 

they are living with HIV (are undiagnosed).  

 

The legal frameworks in NSW 

While there has not been any legislation in any 

Australian jurisdiction that contains HIV specific 

offences since 2015, in NSW, there are laws that 

significantly contribute to stigma and the 

criminalisation of HIV transmission and 

prevention efforts, such as section 79 of the 

Public Health Act 2010 (NSW), and the 

Mandatory Disease Testing Act 2021 (NSW).  

These laws are not based on evidence, are 

contrary to NSW’s otherwise world-leading 

responses, perpetuate stigmatising and false 

narratives around the transmission of blood-

borne viruses (BBVs), and, in many cases, 

represent a violation of human rights. 

Section 79 of the Public Health Act, amended in 

2017, now requires a person who knows they 

have HIV to take “reasonable precautions” 

against transmission.8 Due to the limited number 

of cases that have come before the courts, it is 

unclear exactly what might constitute 

‘reasonable precautions’ but this could include 

UVL, condom use, and PrEP. However, the onus 

sits with the person living with HIV, so it is 

unclear whether knowing a sexual partner is on 

PrEP is considered a ‘reasonable precaution’. 

Penalties include fines and imprisonment. 

There are also concerns that, as part of the new 

affirmative consent legislation (that provides 

welcome changes to consent law in NSW), 

section 61HJ(k) of the Crimes Act 1900 (NSW) 

may needlessly criminalise people who state 

they are on PrEP, rather than explicitly state 

their positive HIV status.  

As this law is currently untested with regard to 

HIV, we are unaware what impact, if any, this 

might have on a person with an undetectable 

viral load and misrepresents their HIV status to 

their sexual partner. Since the Public Health Act 

2010 (NSW) was amended in 2017, people living 

with HIV do not need to disclose their status to a 

sexual partner if they are taking reasonable 

precautions. This section may therefore be at 

odds with the Public Health Act.  

Mandatory Disease Testing 

ACON has always firmly opposed the 

introduction, and passage, of the Mandatory 

Disease Testing Act 2021 in NSW.  

We believe the Act was introduced due to 

baseless fears and misunderstandings about 

people with HIV and other BBVs. The Act does 

nothing to address or change these 

discriminatory views. Indeed, the Act contributes 

much to the further discrimination faced by 

people living with HIV and other BBVs.9 

Fundamentally, mandating a test for HIV on a 

third party does not change the emergency 

services worker’s risk. It does not protect 

emergency service workers. The law only serves 

to perpetuate HIV stigma and misinformation, 

which negatively impacts the ability to achieve 

the goal of virtual elimination of HIV in NSW. 

ACON has provided a submission to the 

Ombudsman’s review of the Act, and await the 

findings of that review.  

 

Impact of criminalisation on our 

communities 

Criminalisation most clearly affects those who 

have been criminalised by these laws. Our 

partners at the HIV/AIDS Legal Centre (HALC) 

have assisted clients that have spent time in 

custody, despite eventually being found not 

guilty, and had their identity revealed by 

mainstream media as a result of these laws, 

leading to experiences of discrimination, stigma, 

and isolation. The HIV Justice Network indicates 

there has been at least 13 cases in NSW.10  

Criminalisation also contributes to the 

stigmatisation of all people living with HIV. 

Efforts to minimise, rather than perpetuate, 

stigma, are essential if we are to achieve virtual 

elimination of HIV, and improve the quality of 

life of all people living with HIV. 

Research indicates the criminalisation of HIV is 

effective in perpetuating HIV stigma and that 

fear of criminal prosecution impacts people’s 



 

ability to live openly with HIV, which results in 

disclosing less frequently, or seeking out 

anonymous sexual encounters, and has an 

overall negative impact of quality of life.11,12  

In Australia’s HIV Futures 8 research project, 1 in 

4 participants living with HIV indicated they 

were worried about disclosing their HIV status to 

service providers, based on the risk of criminal 

prosecution.13  By not disclosing due to fear of 

stigma and discrimination, this can 

considerably impact the quality of healthcare or 

service provision a person receives.  

HIV-related stigma has a negative impact on the 

physical and mental health of PLHIV, contributes 

to secrecy and social isolation, and can 

compromise confidence and resilience.  

ACON is committed to ending HIV-related stigma 

for all. Our work to reduce stigma spans our HIV 

support, policy, advocacy and research, peer 

education, testing, and campaigns work. In 

2021, we produced the campaign ‘It’s time to 

think positive about HIV’. Rather than focus on 

the harms of HIV stigma, Think Positive 

celebrates HIV allyship and calls on the broader 

community to confront HIV stigma together. To 

complement the campaign, we launched a skills-

building resource called It’s Time to Think 

Positive About HIV – A Practical Guide to Being a 

Better HIV Ally, produced with support from 

Positive Life NSW. 

But these efforts to combat stigma must be 

coupled with efforts to fight structural stigma. 

Our advocacy work has long argued that an 

enabling legal environment, centred around 

evidence and public health principles, is critical 

to reducing structural stigma. 

However, the criminalisation of HIV not only 

impacts stigma experienced by people living 

with HIV, and their quality of life, but it also 

inhibits our public health goals of eliminating 

HIV transmission.  

It is important to note that both the Public 

Health Act and the Crimes Act provisions apply 

to a person who knows they have HIV. This has 

an inhibiting and stigmatising effect on testing, 

incentivising people to remain unaware of their 

status.  

If a person with HIV is undiagnosed, they are 

unable to access lifesaving treatment and may 

unwittingly transmit the virus to others. Most HIV 

transmissions in Australia occur where the 

partner who lived with HIV was undiagnosed 

and untreated at the time of the sexual 

interaction. It is therefore critical that we 

encourage testing, rather than disincentivise it 

through laws and policies that may indirectly 

encourage people to remain unaware of their 

status.  

UNAIDS notes that prevention must be the 

primary goal of any criminalisation of HIV.14 

However, some US-based research indicates 

that the criminalisation of HIV is not associated 

with increased safe sex behaviours.15 

The vast majority of people living with HIV take 

suitable measures to prevent transmission and 

want to reduce such risks. Existing laws fail to 

embrace the important principle of mutual 

responsibility, wherein both parties have a 

responsibility to make efforts to prevent the 

spread of sexually transmitted infections (STIs) 

and take responsibility for their own sexual 

health, like using condoms or taking PrEP (pre-

exposure prophylaxis).  

People may instead develop a false sense of 

security that their sexual partners will disclose 

or use protection if they are positive. This 

approach also does not take into account 

window periods (between transmission and a 

positive test result). 

 

Conclusion 

It is established that laws that seek to 

criminalise HIV do not reflect current HIV 

science, and serve to perpetuate structural and 

systemic stigma.16,17 Not only that, but such laws 

often have the (unintended) effect of 

incentivising not knowing your status, and 

therefore are contrary to public health goals 

and impact the success of the HIV response in 

that jurisdiction.18,19,20 

An essential way for NSW to eliminate HIV 

transmission is to encourage everyone who 

might be at risk of HIV to voluntarily come 

forward for testing, and to empower everyone in 

https://www.youtube.com/watch?v=Gu3KkqtEh5k&list=PLKuUsCfMgXqFFzgntEVBHs9OMO7C70cMR
https://www.youtube.com/watch?v=Gu3KkqtEh5k&list=PLKuUsCfMgXqFFzgntEVBHs9OMO7C70cMR
https://endinghiv.org.au/wp-content/uploads/2021/12/ACON_HIV_Positive_Allies_Digital_Resource.pdf
https://endinghiv.org.au/wp-content/uploads/2021/12/ACON_HIV_Positive_Allies_Digital_Resource.pdf
https://endinghiv.org.au/wp-content/uploads/2021/12/ACON_HIV_Positive_Allies_Digital_Resource.pdf


 

NSW to take control of their health when it 

comes to HIV.  

But more than that, if NSW is to meet its targets 

to reduce stigma and improve quality of life for 

all people living with HIV, it is essential that 

systemic and structural stigma embedded in our 

legal frameworks is addressed, our policy 

frameworks are based on current evidence, and 

those within our justice systems have a strong 

knowledge and trust in current HIV science.   

 

Recommendations 

Based on this position, ACON recommends the 

NSW Government: 

1. Review current HIV evidence and 

science and ensure legal and policy 

frameworks are in line with current 

public health evidence and human 

rights, and that frontline workers and 

policymakers are informed about 

current evidence.  

2. Repeal s79 of the Public Health Act 

2010, and if necessary, substitute it 

with non-stigmatising provisions that 

recognise genuine mutual 

responsibility to protect public health. 

3. Amend s61HJ(k)(3) of the Crimes Act 

1900 to clarify that fraudulent 

inducement does not include 

misrepresentation about a person’s 

health. 

4. Consider the findings of the 

Ombudsman’s review into the 

Mandatory Disease Testing Act 2021, 

including whether the Act is operating 

as intended, and commit to its repeal if 

the Act is not serving its purpose, in a 

way that could be better served by 

other mechanisms, including 

education, accurate risk assessment, 

and mandatory hepatitis B vaccination.  

5. Act on the relevant recommendations 

of the National HIV Taskforce Report in 

NSW.  

6. Commit to including measures to 

create an enabling policy environment 

to reduce HIV-related stigma in 

forthcoming NSW HIV Strategies.  

ACON, alongside our community partners, will 

act in line with the objectives of the ‘HIV is Not a 

Crime Awareness Day’21 by continuing to: 

1. Raise awareness about the impact of 

HIV criminalisation on individuals, 

families, and communities. Foster 

empathy, understanding, and support 

for people living with HIV. 

2. Ensure that individuals living with HIV 

have access to legal support and 

representation to challenge unjust 

prosecutions and discriminatory 

practices.  

3. Empower communities affected by HIV 

to advocate for their rights, including 

for HIV decriminalisation, challenge 

criminal laws and policies and demand 

accountability from policymakers and 

institutions.
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